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REPORT OF THE SELECT COMMITTEE OF PRIVILEGE ON A MATTER ARISING IN THE 
STANDING COMMITTEE ON ESTIMATES AND FINANCIAL OPERATIONS 

Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Ken Travers) in the 
chair. 

Amendment to Motion 

Committee was interrupted after Hon Kim Chance (Leader of the House) had moved an amendment. 

Hon KIM CHANCE:  Clearly there is a co-relationship in the conduct of Hon Anthony Fels and Hon Shelley 
Archer.  Both members leaked information from the Standing Committee on Estimates and Financial Operations 
and both provided false evidence to the inquiry.  The first evidence against Hon Shelley Archer clearly 
demonstrates a breach of privilege and a contempt of Parliament by her decision to leak information regarding 
the standing committee to lobbyist Brian Burke.  I will quote directly from finding 2 at page ix of the executive 
summary of the report as follows - 

The Committee finds that on 30 October 2006 at approximately 5:30pm Hon Shelley Archer 
MLC disclosed to Mr Brian Burke in a telephone conversation the deliberations of a meeting of 
the Standing Committee on Estimates and Financial Operations held on that day in relation to a 
proposed inquiry into the State’s iron ore industry.   

The disclosures were not authorised by the Standing Committee on Estimates and Financial 
Operations.   
. . .  

The Committee further finds that this disclosure interfered with the functioning of the Standing 
Committee on Estimates and Financial Operations by breaching the confidence and mutual trust 
of the committee.  The disclosure exposed other Members of the committee to influence by third 
parties. 

There is no doubt that this is a serious breach.  However, Hon Shelley Archer has publicly defended this breach 
of privilege and contempt of Parliament by suggesting it was her inexperience as a member of Parliament that 
led her to disclose this information.  This is never an acceptable excuse.  We all have responsibilities as members 
of Parliament to ensure that we conduct ourselves according to the laws and procedures that govern this 
Parliament.  No member can claim that he or she did not know or understand his or her responsibilities and 
duties.  If this is the case, then surely it would be logical for any responsible member to familiarise himself or 
herself with the proper procedures and rules, as required in any form of employment.  The Western Australian 
public would expect nothing less from its members of Parliament.  Even if we accept for one moment that this 
disclosure of information was the result of inexperience, it is clear that the member knew that she had committed 
serious misconduct and attempted to conceal it by providing false evidence to the committee.   

I refer again to the report and to the third finding on page xi of the executive summary, which states - 

The Committee finds that there were inconsistencies in the evidence given by Hon Shelley Archer 
MLC in her four appearances before the Committee. 

The Committee further finds that Hon Shelley Archer MLC gave false answers to questions asked 
by the Committee during hearings. 

This finding seriously compounds Hon Shelley Archer’s misconduct and confirms that she is not a fit and proper 
person to be a member of Parliament.  What is even more exceptional is the number of times she provided false 
evidence to the privilege committee.  It was not a simple error in recollection of events or conversations.  The 
committee found that she gave false evidence to the committee no fewer than 20 times.  The report clearly 
details every time Hon Shelley Archer lied to the committee, which included nine times on 10 April, and a 
further 11 times on 10 September.  I do not need to read the full list of those 20 occasions now; however, I 
recommend that every member of this chamber should do so.  I would be interested to see whether any member 
of this house would defend such appalling and deceitful conduct. 

In addition to this repeated serious misconduct, we also need to refer to observation 3 of the report.  
Observation 3 on page xii of the executive summary found - 

. . . a possible further contempt of Parliament in the following statement by Hon Shelley Archer 
MLC to the Legislative Council in the Adjournment Debate on Tuesday, 20 March 2007 
(Hansard, p301), which was false: 
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“. . . in my dealings with the committees I have at all times conducted myself properly and according to 
parliamentary standing orders.” 

In observation 3 on page xii of the executive summary of the report, the committee found that this statement 
was -  

. . . contrary to the clear evidence of her disclosure of the confidential deliberations of the 
Standing Committee on Estimates and Financial Operations in the CCC telephone intercept of a 
telephone conversation between Hon Shelley Archer MLC and Mr Brian Burke at 5:26pm on 30 
October 2006, the relevant portions of which are set out at paragraph 10.22 of this report. 

Looking back, the statement to this house on Tuesday, 20 March 2007 by Hon Shelley Archer was extraordinary.  
Despite clear evidence of the member leaking information from a parliamentary committee to Brian Burke, and 
despite providing false evidence to a privilege committee on 20 occasions, the member stood in this chamber and 
knowingly and deliberately misled Parliament by claiming that she had conducted herself properly and according 
to standing orders at all times. 

I quote directly from point 1.1 on page 1 of the select committee report - 

1.1 Members of Parliament have an obligation to maintain the highest standards in the 
performance of their duties.  This obligation includes understanding and observing the 
requirements of parliamentary privilege, along with the standing orders, custom and usage of 
the Parliament. 

The report has made a series of recommendations.  The government accepts the majority of the 
recommendations, but there are a few upon which it believes the house should take a different view.   

I begin with the issue of penalty for Hon Shelley Archer and Hon Anthony Fels.  The government contends that 
the actions of these two members show that they are not fit and proper people to be in this Parliament.  We 
believe that they should resign.  They have not given any regard to their obligations and responsibilities as 
members of Parliament.  They have treated this place with contempt and should not, therefore, be sitting in this 
place.  The government believes that these two members should be expelled.  It is not a conclusion that the 
government has come to lightly; it was made with careful consideration.  In setting out the case for expulsion, I 
want to highlight two keys issues: first, that this house has the right to expel; and, secondly, that the actions 
undertaken by the two members warrant expulsion.  

Hon Simon O’Brien:  That is not what you are proposing.  That is not what your amendment says and it is not 
what you just said about two paragraphs ago.  

HON KIM CHANCE:  That the action undertaken by the two members warrants expulsion.  That is exactly 
what -  

Hon Simon O’Brien:  If you go back a bit - we will discuss it in committee.  

Hon KIM CHANCE:  Yes.   

Has the Legislative Council the right to expel?  The select committee has made a series of recommendations to 
Parliament.  It is now up to members to determine whether we accept or amend or reject those recommendations.  
Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, twenty-second edition, 
published in 1997 states - 

The power of both houses to punish Members and non-Members for disorderly and disrespectful acts 
has much in common with the authority inherent in the superior courts ‘to prevent or punish conduct 
which tends to obstruct, prejudice or abuse them’ while in the exercise of their responsibilities.  By this 
means the two Houses are enabled to safeguard and enforce their necessary authority without the 
compromise or delay to which recourse to the ordinary courts would give rise.   

Erskine May states that we have the power and, some would say, the obligation to safeguard the authority and 
integrity of the Parliament. 

I would argue that it should be us, and not another court, who determine penalty against members when that 
offence is against the Parliament.  Although we support referring the conduct to the Director of Public 
Prosecutions in some instances, the DPP should not be the only judge of our conduct.  Abrogating our 
responsibility to punish our members to another court is, indeed, abrogating our responsibility to safeguard the 
institution to which we have been elected.  Why in this instance, we would argue, should it solely be for the 
courts to determine the penalty, even though the courts may well play an important part in that determination?  
Surely, we do not say that we accept behaviour of this kind.   
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I have also heard that members should be given the right to respond to these accusations, which, again, is not 
correct.  It is up to the Parliament to determine its actions, and members do not have any right to speak in their 
defence.  I again quote Erskine May - 

Where, however, it is manifest that an offence has been committed, and the offence is of such a nature 
that no explanation the offender might offer could extenuate it, as, for example, where a committee -  

Hon Norman Moore:  Come off it!  What a pathetic thing to say.  
Hon KIM CHANCE:  The member does not agree with Erskine May?  
Hon Norman Moore:  I do not agree with your interpretation of what it means in this case.  
Hon KIM CHANCE:  Perhaps we should go back to the beginning of the quote.  I again quote from Erskine 
May - 

Where, however, it is manifest that an offence has been committed, and the offence is of such a nature 
that no explanation the offender might offer could extenuate it, as, for example, where a committee 
reports that a witness has been guilty of prevarication, or has given false evidence, or refused to answer 
questions . . . the House may proceed at once, without hearing the offender, to punish him for his 
contempt.   

Hon Norman Moore:  You have made that judgement, have you? 
Hon KIM CHANCE:  I am sorry.  I quoted page 150 of Erskine May.  The committee has made its findings.  It 
is now time to act.  In respect of expulsion, as per Erskine May, I will quote again - 

The expulsion by the House of Commons of one of its Members may be regarded as an example of the 
House’s power to regulate its own constitution, though it is, for convenience, treated here as one of the 
methods of punishment at the disposal of the House.  Members have been expelled for a wide variety of 
causes. 

Members have also been expelled who have fled from justice, without any conviction or judgment 
recorded against them.  Where Members have been legally convicted of offences which may incline the 
House to consider their expulsion, the record of their conviction has been laid before the House.  In 
other cases the proceedings have been founded upon report of commissions or committees of the House 
or other sufficient evidence. 

It is also noted in Erskine May that although expulsion vacates the seat of a member and a new writ is 
immediately issued, it does not create any disability to serve again in the House of Commons if re-elected.  The 
leading case in Australia is the decision of the New South Wales Court of Appeal in Armstrong v Budd (1969) 
71 SR (NSW) 386.  In this case, the Court of Appeal held that the houses of the state Parliament have an inherent 
power to expel their members.  Specifically, the Court of Appeal held - 

(1) That in addition to the powers specifically conferred by the Constitution Act, 1902 the 
common law confers on each of the Houses of Parliament such powers as are necessary to the existence 
of the particular House and to the proper exercise of the functions it is intended to execute. 

(2) That in a proper case a power of expulsion for reasonable cause may be exercised, provided 
the circumstances are special and its exercise is not a cloak for punishment of the offender . . .  

The grounds for expulsion suggested by the Solicitor-General and accepted by the New South Wales Court of 
Appeal were as follows - 

The Houses of the Legislature of New South Wales have inherent or implied power to exclude 
temporarily or permanently by suspension or expulsion members whose conduct is resolved to be such: 

(1) As to render them unfit to perform their high responsibilities and functions in the Council as 
members.  

Hon Norman Moore:  To save a lot of time, we are not arguing about whether the house has the power to do it. 

Hon KIM CHANCE:  Let me go through this because it has been argued.  To continue - 

(2) As would prevent the Council and other members thereof from conducting its deliberations 
and exercising its functions with mutual respect, trust and candour. 

(3) As would cause to be suspect its honour and the good faith of its deliberations. 

(4) As would tend to bring the Council into disrepute and would lower its authority and dignity 
unless it was so preserved and maintained. 
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Hon Sir Gordon Wallace, President of the New South Wales Court of Appeal, summarised the court’s opinion of 
the expulsion power in the following terms - 

 . . . the Legislative Council has an implied power to expel a member if it adjudges him to be guilty of 
conduct unworthy of a member.  The nature of this power is that it is solely defensive - a power to 
preserve and safeguard the dignity and honour of the Council and the proper conduct and exercise of its 
duties.  The power extends to conduct outside the Council provided the exercise of the power is solely 
and genuinely inspired by the said defensive objectives.  The manner and the occasion of the exercise of 
the power are for the decision of the Council. 

Four members have been expelled from the New South Wales Parliament; three from the Legislative Assembly 
in 1881, 1890 and 1917 and one from the Legislative Council in 1969.  In addition, another member was 
disqualified from the Legislative Council in 1940.  The only other Australian state to utilise its power of 
expulsion has been Victoria with some five expulsions, all of which were from the Legislative Assembly.  At the 
commonwealth level, the expulsion power has been abolished, as it has for the legislatures of the ACT and the 
Northern Territory. 

I think it was necessary for us to go through that process of understanding what the power of expulsion is; that 
the power of expulsion exists in respect of the Legislative Council of Western Australia; and where and how it is 
appropriate to use the power of expulsion.  As I have outlined in that process, the actions by the two members 
are severe in their nature.  The committee’s report leaves no-one in any doubt about the severity of the offence.  
They both allowed themselves to be influenced by Brian Burke and Noel Crichton-Browne; they both allowed 
themselves to be used to influence the proceedings of a parliamentary committee for the narrow commercial 
benefit of Cazaly Resources.  They then gave false evidence to the Select Committee of Privilege.  In themselves 
those two allegations are serious and deeply concerning to this place, but when combined, they both show a clear 
lack of respect and understanding of what roles and obligations these two members have to Parliament.  Let me 
reiterate: the facts cannot be clearer or stronger.  They were admittedly perhaps used themselves, but they were 
using the parliamentary process to assist and financially benefit persons with a narrow commercial interest.  
They actively sought not to disclose their actions and deceive their party and committee colleagues.  They gave 
false evidence to the Select Committee of Privilege that was established to inquire into their activities.  
Honourable members, this issue is serious enough to warrant expulsion.  It is a sad indictment of the standards 
and level of accountability that we expect and that the people of Western Australia have a right to demand.  The 
evidence is clearly laid out before us. 
I want to deal with some of the specifics of the amendment to the motion, although I have outlined the 
government’s position on the amendment generally that is before members.  I have dealt particularly with 
paragraphs (1) and (2).  I do not intend to refer back to those paragraphs again.  Paragraph (3) sets out the bulk of 
the committee’s recommendations, which the government urges the Committee of the Whole House to agree to.  
If I may jump paragraph (4) and refer to paragraph (5), I will come back to paragraph (4).  The Select Committee 
of Privilege raised a series of issues relating to a possible breach of section 57 of the Criminal Code.  I touched 
on that in my outlining speech, to the extent that I said that it was appropriate for some of these issues to be 
determined in places outside the house and that it was apparent to the committee that a breach of section 57 of 
the Criminal Code may have taken place, but that this chamber is not the proper place to make that 
determination.  Paragraph (5) of my amendment puts in place the process by which the house can refer that 
matter for proper investigation.  
If I may now go back to paragraph (4), which I skipped over, paragraph (4) seeks to defer the consideration of 
recommendations 1, 4, 7, 11 and 14.  On each of those occasions, the recommendation is that those parties to 
whom reference has been made in respect of a possible breach of the Criminal Codes be ordered to make an 
apology to the house.  There is at least a powerful argument that in providing for such an apology to be made, it 
is possible that the parties’ defence could have been weakened in the event that a criminal case was established 
and prosecuted.  The government believes that those parties’ right to defend their position should not be 
diminished as a result of an order of the house in this regard. 

Paragraph (6) is that the house notes the select committee’s recommendation 35, which sought to provide the 
investigatory authorities outside this house with the capacity to access the evidence that has been provided to the 
committee.  Clearly, if a prosecution is to take place, that evidence needs to be available to that prosecution 
authority.   

Sitting suspended from 6.00 to 7.30 pm 

Hon KIM CHANCE:  I am drawing to a close.  Prior to the dinner break, I touched on paragraph (7) of my 
amendment to the motion.  Honourable members who have not read the report in great detail may wonder what 
paragraph (7) is.  It touches on the first and second of the observations made by the select committee.  The 
committee was obviously unable to make recommendations on the matters that it touched on in observations 1, 2 
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and 3 referred to in this amendment to the motion because they were matters that were ultra vires the 
committee’s terms of reference.  That is not to say that they are not important.  The committee thought they were 
sufficiently important to bring them to the attention of the house.  Paragraph (7) deals with the first two of those 
observations.  It seeks to refer the select committee’s observations 1 and 2 to the Attorney General with the 
request that he ask the Solicitor-General to consider referring, and if he considers it appropriate to refer, the 
matters discussed in the observations and relevantly in the report generally to any appropriate agency or agencies 
for consideration in accordance with their functions.  This is somewhat different from what we saw earlier in the 
amendment, which referred specifically to the Criminal Code and even more specifically to section 57 of the 
Criminal Code.   

The reason that this part of the amendment is drawn so broadly is that the matters that are raised in the 
committee’s report that led it to make the observations that it did in observation 1, but more particularly 
observation 2, deal with the whole strategy of this issue.  It deals with the construction of the process.  It deals 
with the people who put together the whole picture, the whole idea of using the Parliament to their particular 
end.  It could be argued that it is a matter for the Parliament to consider and determine.  I suppose that is a 
construction that is available.  It is not the process that I would prefer, nor would the government, but we leave 
that matter open to the house.  If it chose to investigate this matter, it probably could do it itself.  It seems more 
likely to us that this matter needs to be dealt with by an external body and possibly not even a body within the 
state’s jurisdiction because there are issues raised here about a clear intent to affect the stock market price of a 
particular listed stock and the options of that stock.  This is referred to in numerous conversations through the 
committee’s report. 

This part of the amendment to the motion actually relates to the whole issue.  It relates to how this matter started, 
who was involved in the construction of the strategy, how it was determined that individual members of 
Parliament would be first contacted and then the contact maintained with them, how the information that went to 
those members of Parliament was filtered in a clear attempt to manipulate what those individual members of 
Parliament did, and how the spoils were to be divided.  These were considerable spoils.  There is a record of a 
discussion in the committee’s report that deals with a payoff of 200 000 options that they expected would 
increase in value by at least $5 per option.  That is to each of the parties concerned - a $1 million payoff each!  
This was no amateur deal.  This was a deal involving significant amounts of money.  If bit players got $1 million 
each, what did the main players stand to achieve?  I believe this is important.  I do not know what the powers of 
national crime authorities and regulatory authorities are, but I would imagine that an authority such as the 
Australian Securities and Investments Commission would have an interest in a process that set out to influence 
the price of a particular share.   

I want to refer honourable members to part of the report that they may not have read.  I will quote from page 
126, the conclusions of the committee’s report, dealing with that matter, the strategy.  I want to walk members 
through that.  This is a telephone conversation between Brian Burke and an identified male - 

BURKE:  AMEC takes it off, you see ‘cause Shelley is very straight forward, she just said to the 
Committee look it’s about the confiscation of Cazaly’s rights and as far as I’m 
concerned it shouldn’t have happened. So I said Shelley, its nothing about Cazaly. 

[unidentified male]: So funny, this is why I worry, you see (laughs) excuses (laughs) 

BURKE:  So all this is, this is just an, I’ve, I’ve got her back on track, this is just a 
legitimization to stop us having to. 

[unidentified male]: Maybe you can deputize her on our committee. 

[unidentified male]: Yes. 

[unidentified male]: Will be. 

BURKE:  But you see, that’s why I didn’t want Echelon or Cazaly or anyone else connected 
with our camp . . . . or consultants involved. AMEC has got a general view and policy 
which is supported which can’t be questioned.” 

Paragraph 7.96 states - 

On considering all of the evidence before it, the Committee was of the view that the ‘public interest’ 
motivation, alleged as a reason for the proposed inquiry by several witnesses, was a mere veil, masking 
the true purpose and strategy for the proposed iron ore inquiry. 

That conversation on its own cannot be taken to be conclusive in any way; it has to be read in its proper context, 
as do the committee’s words at the end.  However, it is indicative of what this process was and why we need to 
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understand very clearly who the players were and their level of involvement.  Critical issues are raised in this 
report, and it is very important that we do not allow any differences of opinion we might reasonably hold to get 
in the way of the real issues.  The real issues have been very effectively identified by the committee, and we 
need to make sure that we have dealt with those issues in a way that we are able to do.  We cannot create the 
resolution to these issues, but we can create the opportunity to resolve them by drawing these matters to the 
attention of the proper authorities and not starving those authorities of the evidentiary material they need in order 
to investigate this matter properly.   

That is about all I have to say on the matter.  I know I have spoken for a long time and that there are other 
honourable members who will properly wish to debate the issues that have been raised in the report and in the 
government’s amendment.  I thank honourable members for their patience and silence in listening to the 
government’s argument.  I hope I have been able to extend to honourable members the essence of what the 
government is trying to do, and to persuade them that what we will achieve at the end of the day will do credit to 
the three members of the Select Committee of Privilege who have done so much, individually and collectively, 
to give the state of Western Australia a chance to improve its name. 

THE DEPUTY CHAIRMAN (Hon Ken Travers):  Before I give the call to the Leader of the Opposition, I 
will outline to the Committee of the Whole House the way in which I propose this debate should be conducted.  
Firstly, the chamber has the opportunity to make broad general comments about the amendment to the motion 
moved by the Leader of the House.  At the conclusion of that debate, we will put the proposition that the words 
to be deleted be deleted.  If that motion is successful, I propose that we then deal with each of the paragraphs of 
the amendment in turn.  When we get to paragraph (3), I propose that we deal with and put the question in 
respect of each of the recommendations individually.  The chamber may be happy to deal with some 
recommendations en bloc, but I suspect it would be best for the Committee of the Whole to treat the first 
recommendations individually.  Similarly, if the chamber so wishes, we can deal with recommendations under 
paragraphs (4), (5) and (7) either individually or en bloc.  Nothing I have said should be understood to preclude 
any member moving an amendment to any of the amendments moved by the Leader of the House.  I hope that is 
clear to members. 

Hon NORMAN MOORE:  We have before us a very significant document, produced by three of our members 
after a considerable expenditure of time and energy.  They are to be commended by all members of the house for 
their diligence, hard work and clear thinking.  They have produced a document worthy of this house; I commend 
them for that.  They have had to deal with a set of circumstances unique in the history of this chamber.  Never 
before has a committee examining issues of privilege had access to telephone taps and other evidence of that 
nature.  Indeed, committees of privilege have in the past had to rely on the evidence presented to them and their 
own interpretation of that evidence in reaching their judgements.  Their judgements were often made under 
difficult circumstances because they heard conflicting evidence from different witnesses.  In the absence of any 
further information, such as telephone taps, they were often unable to make a judgement about who was telling 
the truth and who was not.  Indeed, a recent select committee of this house, of which I was a member, had a 
similar problem.  This is a unique document, but because it is unique in the context I have described, some issues 
have been raised by various eminent minds about the processes of the committee.  I will return to that point later, 
because in my view they are issues that the house needs to contemplate.  

There were three members of the committee - one from the Labor Party, one from the National Party and one 
from the Liberal Party.  They produced a tripartisan report, and I gather there is only one recommendation in the 
report over which there was a difference of opinion or minority position.  That recommendation relates to 
expulsion without pay.  The committee, representing both sides of the house, was collectively able to bring to the 
house a report all three constituent members were able to sign.  It is my simple view that this chamber should 
deal with the recommendations of the committee.  The Committee of the Whole House has before it some 35 
recommendations dealing with alleged offences by members and some non-members.  There are also a range of 
recommendations on how to improve our processes.  We have those recommendations before us in this quite 
significant report.  Nowhere in those recommendations is there any reference to the expulsion of members.  
Indeed, although it is not a recommendation or finding, it is the view of the select committee that expulsion is 
not applicable in respect of the issues raised in this report.  The committee has gone to some lengths to tell the 
Legislative Council that expulsion is not an appropriate punishment because of the issues raised in the report.  
Indeed, the committee also says that suspension is not an appropriate punishment.   

The issues of expulsion and suspension have been raised by the government for the most basic of political 
purposes.  They are completely contrary to the views of the three committee members, from both sides of the 
house.  Nowhere in the report does the committee recommend the house contemplate expulsion, so why are we 
discussing paragraphs (1) and (2) of the government’s amendment to the motion?  We are discussing them 
because the government has chosen to try to turn the committee’s report - a report with cross-chamber support - 
into a political debate.  Why could the government not allow this chamber to do the job it knows it is capable of 
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doing, which is to go through the recommendations one by one and decide whether to agree with them?  Because 
that is what we do when we have reports to this chamber.  We do it regularly.  We do it with both legislation and 
uniform legislation and we do it with select committees that report to this house.  We do it all the time.  
However, on this occasion the government has chosen to turn this into a political circus.   

I acknowledge there was a federal election last Saturday.  Maybe the government, in the week leading up to the 
federal election, thought it should endeavour to appear to be strong and to show leadership on this type of issue 
by saying - the Premier said this all week and continues to say it today - that regardless of what the house thinks 
about these recommendations, and regardless of what the Supreme Court may or may not do about the giving of 
false evidence, these two members should be expelled from Parliament - before anything else happens!  The 
irony of the amendment proposed by the Leader of the House is that the first two items that he has raised, before 
we discuss any other recommendations, are to expel these two members.  Let us get rid of them, before we even 
consider what the report says!  Do members reckon that is fair?  Do they reckon it is natural justice?  Do they 
reckon that is the presumption of innocence?  It is none of those things.  It is a blatant, gross, clumsy, nasty 
political exercise.   
Let us spend a few moments contemplating this nasty political exercise.  When the report came down, the 
Premier, as is his wont, said that he would have the resignation of Hon Shelley Archer from the Labor Party; and 
Hon Paul Omodei said that he would have the resignation of Hon Anthony Fels from the Liberal Party.  Politics!  
That is, potentially, where it might have finished.  However, Hon Shelley Archer then said that she would resign 
from the Labor Party.  At the time she announced her resignation she also just happened to mention that she 
would not necessarily support the Prostitution Amendment Bill and that, indeed, she had some serious 
reservations about the Constitution Amendment Bill.  Everybody here knows about the prostitution bill; I will 
not discuss that for the moment.  However, the Constitution Amendment Bill is a different matter because it will 
give the President a vote.  This bill will give the Labor Party, assuming Shelley Archer is still a member of it, 18 
votes on the floor of this chamber.  I spent a lot of time contemplating what this bill is for.  Why would the 
Labor Party want to get 18 votes now?  The penny eventually dropped.  During the one vote, one value 
legislation, a new clause was put into the Electoral Act to entrench one vote, one value in that act.  That clause 
requires an absolute majority in order to make any significant change to the electoral system.  The penny 
dropped for me.  It was then that I discovered why the Labor Party wants 18 votes - to change the Legislative 
Council before the next election.  I even know how it wants to change the Council and what construction the 
government wants to put in its place.  Basically, it will result in a significant reduction in the representation of 
country Western Australia and a significant increase in the representation of the city.  The government wants one 
vote, one value for both houses.  We already have it for the Legislative Assembly.  I believe that Mr Carpenter is 
the driving force behind this - not Mr McGinty, whom I would normally blame for these things - and he wants 
this very desperately.  In fact, Mr Carpenter has been silly enough to tell the media on a number of occasions that 
he wants to fix up the Legislative Council because it does not always go along with him.  This is from a Premier 
who criticised the federal government for abusing its powers when in control of the Senate.  That is what this 
amendment to the motion is all about.  Given that Hon Shelley Archer has said that she will not vote for the 
Constitution Amendment Bill, what does the Labor Party have to do to get what it wants?  The next part of its 
strategy is to get rid of her from the Parliament, because she will be replaced by a Labor Party member who will 
do what caucus wants and allow the prostitution bill and the changes to the Electoral Act to go through.   

Some people may say, “Norm, this sounds like a conspiracy theory; it sounds like the ramblings of an old 
opposition leader.”  However, I know enough about what is going on in the Labor Party to know that 99 per cent 
of what I am saying is true, and I suspect, Mr Leader, that some of the Labor Party members do not know about 
this. 

Hon Kim Chance:  They certainly don’t know that construction. 

Hon NORMAN MOORE:  I would very much like to see a situation in this chamber in which all Labor Party 
members are told by their leaders what they are doing and are, indeed, given the capacity to vote on these issues 
according to their conscience.  I would like to see that members opposite do not trot into the house with a report 
such as this and caucus.  Sometime down the track tonight we are going to vote on a matter of expulsion.  I 
suspect, from what the Leader of the House has said - because he has described the government’s position - that 
government members are caucused.  I can only assume that is the case, and if, by way of interjection, Mr Leader 
can tell me I am wrong, I hope that he would tell me. 

Hon Kim Chance:  That is our business, not yours. 

Hon Simon O’Brien:  They’re caucused alright! 
Hon NORMAN MOORE:  That means members opposite are caucused, because if they were not, the Leader of 
the House would tell me.   
Hon Kim Chance:  That is your business, not mine. 
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Hon NORMAN MOORE:  Okay.  Let me assume, for the sake of the argument, that government members are 
caucused.  They will all vote for expulsion, yet one of their members signed a report that said Hon Shelley 
Archer and Hon Anthony Fels should not be expelled.   
Hon Barbara Scott:  How will she vote? 
Hon NORMAN MOORE:  How will she vote?  That is a good question.  We will find out in due course.  
However, that raises the issue of the way in which the government has sought to politicise this issue by putting 
one of its members in a very, very compromised and difficult position.  On the one hand, Hon Adele Farina has 
signed a report; on the other hand, she has to go along with a caucus decision.  I hope that she will stand by the 
report that she has signed on the expulsion issue.  If she does not, she should not have been on the committee or 
she should not have signed the report.   
Hon Jon Ford:  That happens to just about anybody who sits on a committee, at one stage or another.   
Hon NORMAN MOORE:  Would the minister like to explain to me whether he has taken a committee report to 
the Leader of the Opposition’s office before it was presented to the Parliament when he was in opposition? 
Hon Jon Ford:  No. 
Hon NORMAN MOORE:  I am pleased to hear that.   
Hon Jon Ford:  I have certainly voted against my own recommendation.   
Hon NORMAN MOORE:  The minister has voted against his own recommendation? 
Hon Jon Ford:  Yes. 
Hon NORMAN MOORE:  And does he reckon that is a good idea?  Tell me, what is the point of signing-off on 
a report and then voting against it? 
Hon Jon Ford:  You can ask that of any committee member. 
Hon NORMAN MOORE:  If Hon Adele Farina votes for expulsion, she should have said that she supported 
expulsion in a minority report.  However, she did not.  She agreed that expulsion was not appropriate.  Not only 
does the report say that the committee rejected expulsion, it also says that the committee rejected expulsion 
because it is a penalty that should be reserved for only the most serious contempt by members.  What does that 
tell us?  It tells us that in the committee’s view this contempt is not serious enough to warrant expulsion.  The 
committee, which has heard the evidence, has made its recommendations, and the government has completely 
ignored them.  Why?  Because, as I have already explained, for the most blatant of political reasons. 
Tonight we will go through the amendment to the motion moved by the Leader of the House and first up we will 
talk about whether Hon Shelley Archer should be expelled.  It is my view that she should not be expelled.  Not 
only do I agree with the committee’s findings, but also I have read the evidence and I do not believe that what 
she has done warrants expulsion; certainly not until such time as somebody has referred the issue of false 
evidence to the Supreme Court and it has made its judgement, if indeed the Director of Public Prosecutions - 
assuming that it is the DPP who handles this matter - in fact recommends that charges be laid.  That is the time 
when consideration for expulsion should take place and, indeed, it may well be that if the member is found guilty 
of breaching section 57 of the Criminal Code, she will be automatically expelled.  The same applies to Hon 
Anthony Fels and any other member of Parliament who finds himself in a similar circumstance.  I say to the 
leader, it is not the time for this Committee of the Whole House to be even vaguely contemplating paragraphs (1) 
and (2).  It is not only premature; it seeks to deny natural justice, and natural justice demands that everyone have 
the chance for these matters to be debated, and for the chamber to go through the proper processes.  That 
involves ignoring paragraphs (1) and (2) and dealing with paragraphs (3) to (8) because they are the guts of the 
report.  The report is all about those recommendations - not (1) and (2).  It has been the government’s decision to 
politicise this exercise, and that is an absolute tragedy.  With this report we are not dealing with some 
recommendations for the members involved to say three Hail Marys, and everything will be all right, or go and 
stand in the corner and write 10 times “I shouldn’t have done it.”  The potential outcome is for two members of 
this chamber to lose their jobs, certainly their endorsements, and for those two members, plus a number of other 
citizens of Western Australia, to go to jail for giving false evidence.  They are the potential outcomes of this 
report.  It is therefore absolutely crucial that this house does its job properly.  The proper way to deal with it is to 
deal with the recommendations of the report, and not to respond to the extraneous political grandstanding of the 
Premier, which is in paragraphs (1) and (2).  I am saddened by that.  
I spent last week being criticised on all sides by the media because I was seen to be taking over management of 
this issue and somehow or other not providing leadership.  We were accused of taking a weak approach.  It was 
even suggested by someone, I think even a member of this chamber - certainly by Mr Liam Bartlett - that I was 
doing this because I was trying to protect Mr Crichton-Browne.  That matter might proceed further; who knows?  
I took a lot of flak last week because my position was seen to be weak.  The great irony is that I believe what I 
have been seeking to do is the right thing to do; that is, to give everyone the presumption of innocence and go 
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through the proper processes that this house always goes through when a report is tabled.  The report is not the 
ultimate finding on this matter.  It contains a number of recommendations to the house.  This place, quite rightly, 
will make judgements about breaches of parliamentary privilege, because that is how it works.  We must 
jealously guard our capacity to deal with our own issues of privilege.  That is why we must make sure we do it 
properly; that we do not make mistakes and that we do not politicise these things to the point where we cannot 
get a proper outcome.  It is also proper that issues relating to breaches of the Criminal Code, such as giving false 
evidence, be determined by the Supreme Court.  That is the place for that decision to be made.  What astounds 
me is that people have said that this report is the end of the matter.  That is what the Leader of the House said 
today.  He said, “I have read the report and found it so horrific that we should expel these people.”  Well, that is 
not the way this place operates.  The day it does so is the day we should just give it away.  

Let me give the simple analogy that Mr Pendal was reported as giving in the paper the other day.  The police 
think Lloyd Raney killed his wife.  Should we therefore say that he is guilty, forget holding a trial and let us put 
him in jail for the rest of his life?  This committee is saying that these people breached parliamentary privilege so 
let us forget about the house making a decision; let us just expel them.  That is a simple analogy.  Here we are 
having a debate about expulsion when we should be debating the committee’s recommendations.  

I am very disappointed with the way in which the Leader of the House has handled this.  I acknowledge that he 
belongs to a government that makes decisions collectively, and I do not blame him personally.  However, he 
made some observations about Hon Anthony Fels and Hon Shelley Archer and he gave the chamber the 
impression that they were culpable because they were part of the conspiracy that is referred to at great length in 
observation 2.  Let me read a couple of parts of observation 2, which he should acknowledge.  It states on page 
viii - 

The Committee observes that Hon Shelley Archer MLC and Hon Anthony Fels MLC were not 
informed as to the full details of the strategy and its true purpose.  

The committee said that.  The report goes on to say on the next page - 

The Committee notes that a mere intention to have the State’s iron ore policy investigated and 
discredited is not, of itself an improper motive for referring a matter to a parliamentary 
committee for inquiry.  Such inquiries are regularly conducted by parliamentary committees, and 
they are an important mechanism by which members of the public may legitimately initiate a 
review of the actions and policies of the Executive.  

I did not write that; it was written by the committee.  Although the Leader of the House spent a lot of time telling 
us how serious this conspiracy is, that is not quite in accord with everything that the committee said.  However, I 
must say to the leader, I find it very disconcerting that people are out there who have been trying to create this 
sort of environment and develop this sort of scenario so that, in an effort to get an outcome that advantages them, 
they have been trying to work out a lot of moves that Parliament might make.  I cannot understand how their 
brains work.  I could never in a million years think of this extraordinary strategy.  I suspect that very few people 
could come up with a strategy of that nature.  I am therefore alarmed that there are people in the community 
thinking along those lines.  It concerns me a great deal.  However, I do not for one minute believe that to be the 
case with Hon Shelley Archer, Hon Anthony Fels or indeed other people referred to in observation 2, namely, 
Mr Crichton-Browne; Dr Walawski from AMEC; Mr Ian Loftus from AMEC; and Mr Malcolm McCusker, 
barrister, about whom the committee states -  

The Committee notes that a number of people were involved at varying degrees in the 
implementation of the strategy and, based on the evidence before the Committee, without 
knowledge of the full details of the strategy and its true purpose.  

They included Mr Noel Crichton-Browne, Dr Walawski, Mr Ian Loftus, and Mr Malcolm McCusker.  It seems to 
me the following arises from reading this: the committee observes that the strategy was probably devised and 
implemented by Brian Burke and Julian Grill on the authority of Mr Nathan McMahon and Mr Clive Jones - that 
is, that they were the people who came up with the conspiracy and other people were dragged in, in many cases 
unwittingly.  I do not for one minute believe that our two members were part of the conspiracy, and, indeed, the 
select committee did not say that they were.  It says the opposite: they might have known a bit about it, but were 
not aware of the full details of the strategy and its true purpose.  That is what the committee said, yet the 
government wants us to expel these two members.  It may well be that at some time in the future these two 
members will face the Supreme Court, and they might be found guilty of a breach of section 57 of the Criminal 
Code.  That is when expulsion will become the issue.  At the moment it is not the issue, in my humble 
judgement. 

I now come back to the issue of expulsion.  The Leader of the House mentioned that expulsion is an option 
available to this place and I said by way of interjection that there is no dispute about that.  This place does have 
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the capacity to expel its members.  However, it is a power that must be used with absolute and total discretion.  
Members can imagine that if a vicious, nasty and vindictive government decided to expel its opponents, it would 
simply move a motion to expel them, pass it and out the door they would go.  That is why we must treat this 
power in a way that we do not treat the other powers we have.  We must make sure that we get it right.  The 
Leader of the House said that a member who is expelled in another Parliament can stand as a candidate at the by-
election that is held as a result of the member’s expulsion.  He did not go on to say that that does not apply here.  
When other Parliaments hold a by-election to fill a vacancy, the member who was expelled can stand again, and 
if he can convince the electorate that he was expelled improperly and should be returned as member, he can be.  
That overturns the decision of the Parliament and allows the people who elect the member to have the final say 
about a misdemeanour the member might have been engaged in.  However, if a member of this chamber is 
expelled, that is the end of the penny section.  There is no way a member can stand again for election because we 
do not fill vacancies through by-elections, unless there is no-one else on the ticket.  In this case, the government 
would very happily see Hon Shelley Archer expelled and be replaced by another Labor member who would do 
the government’s bidding.  Hon Shelly Archer would have no way of trying to get some justice from her 
perspective by standing as a candidate in a by-election.  That matter was raised way back in 1989 by the report 
of the Parliamentary Standards Committee, which was chaired by Kim Beazley Snr.  On page 63 of one of its 
reports, it says that the Legislative Council should change its rules so that if we are to continue to have the power 
to expel members, which the committee recommended, we should change the rules about filling vacancies so 
that anyone who is expelled can stand at the subsequent by-election.  We have not done that, but that is a 
recommendation of this committee.  I was reminded today that many recommendations that have been made in 
the past to make changes to the procedures of this place have not been implemented, and it is time that we did 
something about them.  If one thing comes out of this inquiry, it is that we are obliged, obligated and must get 
off our backsides and deal with the recommendations of this report that relate to the processes and procedures of 
the house.  We must resolve those issues.  If we do not do it on this occasion, I suspect there will never be an 
occasion when we will do something about it.  I relate my comments to the recommendations contained in 
paragraph (3) of the government’s amendment to the motion. 

Another matter I will talk about is the issue of committee deliberations.  It seems to me that most of the issues 
that have come out of this report relate to what people understand to be the deliberation of committees.  We have 
a so-called conspiracy of individuals who sought to promote Cazaly’s position in respect of the Shovelanna 
leases by working out a strategy to get the matter raised publicly.  All that was going on quite unbeknown to 
anybody I know of.  They then sought to engage a couple of our members and others to assist in the strategy.  
Eventually the matter was raised in the estimates and financial operations committee by Hon Anthony Fels.  At a 
committee meeting he said that he wanted to have an inquiry into the iron ore industry.  There was some 
discussion about that and no decision was made, although the committee members made comments about it.  
Members who read the evidence will see that the two members discussed with other people what happened in the 
committee.  I note also that they discussed it among themselves outside the committee.  The problem with a 
number of people on this inquiry is that they did not actually believe that what was happening in that committee 
at that time constituted a deliberation of the committee. 

If members read all the questions that were asked and the so-called or alleged giving of false evidence, they will 
see that many of the questions and answers relate to an interpretation of the word “deliberations”.  Indeed, we 
have a standing order that says members may participate in committees but must always be absent from the 
committee when the committee is deliberating.  That tells me that the deliberations are part of the proceedings 
but are not all of the proceedings.  If the deliberations were all of the proceedings, there would be no need for a 
standing order to differentiate between the two.  It seems that the committee has come to the conclusion that 
“deliberations” are everything that happens once the doors are shut when members go into a meeting.  It is 
conceivable that the members who were asked whether they revealed the deliberations of the committee believed 
that what they were revealing were in fact not the deliberations but the proceedings.  They took the view that 
those proceedings, which were not deliberations, were in fact not confidential.  I must make a confession.  I have 
only been here for 30 years, but I have always thought that the deliberations of committees were what happens 
when a committee decides to have an inquiry, it takes evidence and contemplates the evidence and committee 
members sit down and discuss it and deliberate it, and then produce a draft report and discuss the draft report 
before coming up with a final report that is sent off to the house.  I have always thought that deliberations were 
when committee members actually contemplate the evidence.  In respect to the taking of evidence, on occasions 
committees do it in public, and on other occasions they do it in private.  That is a decision they make.  That is not 
a deliberation in the sense that I have been describing.  I reckon that if I were to ask each member of Parliament 
in Western Australia what they believe to be deliberations, about 80 per cent would agree with what I thought it 
was.  I suggest that many members of Parliament may well have revealed the proceedings of committees when 
thinking that they were talking about things other than the deliberations.  That could have happened to many 
members.  Indeed, I suspect that it has happened to most members at some time or other.  We are confronted 
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with a difficult scenario whereby we must judge whether these members deliberately gave false evidence or 
whether they simply misunderstood the question and had a different interpretation in their own minds of what 
“deliberations” meant from that which was in the mind of the privilege committee.  It is interesting to note that 
the committee itself has acknowledged that there is confusion about what “deliberation” means, because the 
committee has recommended that the standing orders be rewritten so that we can all know what it means in the 
future.  By acknowledging the confusion, the committee is saying that some members are confused.  It is not just 
the members who have been investigated by this committee; I suspect that it is most - not all - members of this 
chamber and of the other chamber.   

When the Leader of the House says “it is as obvious as the nose on your face” that these members are guilty as 
sin and should be expelled, I do not think it is as obvious as that at all.  The committee itself has acknowledged 
that it has not sought to determine whether there is sufficient proof to justify an action in the courts in respect of 
giving false evidence.  The committee has also taken the view that anybody who has revealed anything that 
happened on that committee has breached privilege.  In some cases, the committee has recommended a penalty; 
in other cases, it recommended no penalty.  Without being argumentative, I do not think what Hon Giz Watson 
did when she revealed the deliberations of the committee - I would have thought what she revealed were 
proceedings - is any different from what the other members did.  Whether Hon Giz Watson revealed to another 
person that the committee, or she, sought advice in respect of the iron ore industry, I do not know.  However, the 
committee said she revealed the information, yet no penalty was recommended, which is probably a very fair and 
just recommendation.  Other members may well have had the same view as Hon Giz Watson about what 
deliberations were, and although they might have given far more information to other people, they did not 
believe they were revealing deliberations.  That is why I am confronted with some serious difficulty about this 
amendment to the motion, because it is not “as obvious as the nose on your face”, Mr Leader.  It is not as 
obvious as that at all.  Hon Kim Chance quoted from Erskine May and said that if the house is of the view that 
these people are as guilty as sin, we should not even hear from them - just chuck them out of the door as quickly 
as we can!  I do not think that is just, either.   

It is a fact of life that decisions made in this chamber are not appellable.  As I said to some people today, if the 
Legislative Council agrees with the recommendations about Hon Shelley Archer, Hon Anthony Fels, 
Mr Crichton-Browne and Mr Burke, that is the end of it, they are guilty of a breach of privilege, and they cannot 
do anything about it - not a thing.  If an axe murderer chops somebody’s head off and he goes to the 
Supreme Court and is sentenced to life imprisonment, he can appeal against the decision of the Supreme Court.  
He has somewhere to go after sentence to get a second bite of the cherry.  Indeed, he might finish up in the High 
Court, as we saw with Mr Andrew Mallard recently - albeit that it took a lot longer for him to get there than 
should have been the case.  Nevertheless, an axe murderer gets the opportunity to appeal against a decision, 
whereas members of Parliament, and other people found guilty of contempt of this house, have no avenue of 
appeal.   

That is why I put the proposition, both publicly and to the Leader of the House, that the issues raised by eminent 
lawyers in their letters to the President should be considered before this place makes a decision on these matters, 
because in a funny, round-about sort of a way, that is an appeal process.  It means that lawyers who have taken 
an interest in this inquiry, albeit that they represent people about whom recommendations have been made, have 
raised a number of issues of process that still ought to be investigated before the chamber makes a judgment on 
these individuals.  That is a strange, reverse way of getting some form of appeal.  At least this place can say that 
it has taken into account the procedural issues raised by eminent lawyers, and it either agrees or disagrees with 
their position.  This place can then go ahead and make its decision, having done the right thing by these people.   
I am not interested in the letters that came from lawyers who complained about “Joe Blow did not talk to me 
nicely”, or whatever.  Mr McCusker raised a number of issues.  Everybody knows that Mr McCusker is a very 
well regarded lawyer in town, albeit there are some concerns about his role in all of this.  I must say that I do not 
understand enough about how lawyers do their business and how many sides of every argument they can be on, 
but I am a little concerned that he was involved in the way he was.  I do not believe he did anything wrong, and 
the committee did not find anything against him.  Mr McCusker is still capable of raising issues that need to be 
looked at.  He has raised issues of exceeding the terms of reference, which the chamber will talk about down the 
track when it considers paragraph (7).  The observations in paragraph (7) are clearly outside the terms of 
reference of the select committee because it did not make any findings or recommendations about them, and 
maybe they are something that the committee should not have contemplated.  I do not know.   

Mr McCusker also raised the issue of asking questions.  The standing orders state quite specifically, in my view, 
that the chairman of the committee asks the questions.  However, the select committee had advice that it could 
engage somebody else to do it.  That issue is of concern.   
An issue raised by Mr Donaldson, SC, was whether or not the evidence provided by the Corruption and Crime 
Commission to the committee was evidence it could legally provide.  Was it legal?  A number of other such 
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issues related to procedural fairness need to be looked at either by this chamber before it makes judgement 
tonight, or by the Standing Committee on Procedure and Privileges, which is being asked to do a number of jobs 
relating to a number of other recommendations.  I do not have a problem with that committee doing as the 
President has suggested in his response to Mr McCusker.  I will find the letter so that I do not misquote the 
President, as he would be angry with me if I did - with justification.  In his letter dated 6 November, the 
President stated - 

The matters you raise are serious and will require careful consideration.  The procedures adopted by the 
Select Committee of Privilege are a matter for the House to determine.  I note the Select Committee of 
Privilege is due to report to the House on Thursday 15 November 2007.   

If there is any question of the Select Committee of Privilege having acted outside its terms of reference 
or contrary to correct procedure the House has the opportunity to refer the matter to the Standing 
Committee on Procedure and Privileges for consideration.   

That was an eminently sensible response to Mr McCusker.  The Committee of the Whole House needs to 
consider that course of action.  Whether it will do so depends upon how this place proceeds through these 
paragraphs in the amendment to the motion.   

I conclude by saying that it is a very sad day for this chamber when the government, on the instructions of the 
Premier and the executive of this state, has determined to expel two members from the chamber before the 
Legislative Council even considers the recommendations of the select committee.  The politicisation of this 
report was unnecessary.  As I said at the beginning of my remarks, it is a report with cross-chamber membership.  
There were no politics in the committee’s hearing, to my understanding.  Indeed, the committee members were 
able to collectively make these recommendations without any dissent, other than the one example I mentioned 
earlier, which was not a recommendation.  To introduce politics into this issue has the potential to derail the 
proper workings of this chamber because members will vote on the basis of what the executive tells them to do 
and not on the basis of what is proper and right.  I have been prepared to get my head bashed in a fair bit in the 
last week for standing up for what I think is right.  If people do the right thing, it is usually the right thing to do.  
It is much easier to argue what is right than to argue a political case.  A lot has been said about members who 
read speeches in the chamber.  Can I ask the Leader of the House who wrote the speech that he read out? 

Hon Kim Chance:  You can, but I’m not going to answer you. 

Hon NORMAN MOORE:  Okay; that is fine.  If the Leader of the House wrote it, that is fine.  That matter has 
been raised on a number of occasions.  Indeed, Mr Fels has been castigated by the Attorney General for reading 
in the house a speech about finance brokers. 

Hon Kim Chance:  I hasten to assure you that nobody who had a narrow commercial interest assisted me in the 
preparation of my speech. 

Hon NORMAN MOORE:  Nor did Mr Fels have anybody with a narrow commercial interest write a speech for 
him about finance brokers, just as the Attorney General has told us that nobody wrote the speeches for him on 
finance brokers when he was in opposition.  I have in my possession the handwritten notes of the speeches made 
by Mr McGinty and all the questions he asked time after time in the Assembly and the actual Hansard versions 
of what he said.  Mr McGinty did not think it was a problem for somebody else to write his speeches, but people 
have said that Hon Anthony Fels should not have read a speech written by somebody else.  That is why I asked 
that question of the Leader of the House, because I do not think there is anything wrong with anybody else 
writing his speeches for him because -  

Hon Kim Chance:  Nobody actually did; I had some legal advice prepared for me. 

Hon NORMAN MOORE:  - it is not conceivable that every second reading speech that is delivered in this 
place should be written by the minister delivering it.  It is not conceivable that members want to ask every 
question that is asked in this chamber, because lots of people ask us to ask questions on their behalf.  Indeed, lots 
of people ask us to do inquiries on their behalf.  Indeed, a lot of inquiries that this house and the other house have 
undertaken have been done at the request of other people.  I suggest that most of us have been in that situation.  I 
do not raise the issue of the leader’s speech to be critical; I raise it simply to make the point that what is good for 
the goose is good for the gander. 

The Liberal Party does not have a caucus position on these recommendations, and I do not know how the 
chamber will vote on all of them, but I am totally opposed to paragraphs (1) and (2) for the reasons that I have 
outlined.  If, however, the Supreme Court finds that these two people have perjured themselves before the 
committee, I suspect that they will be expelled, and that is the proper process.  If the Supreme Court does not 
find them guilty of giving false evidence, my view is that they have not committed an offence that requires 
expulsion.  Just in case somebody moves an amendment to include suspension, I have the same view about that 
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matter.  Nobody has ever been expelled from this chamber.  The Leader of the House said in his opening 
remarks that lots of significantly worse things than this have happened in Western Australia.  I reckon that Mr 
Bowler’s offence was significantly worse than that of these two members in the context - 

Hon Kim Chance:  What false evidence did Bowler give to the privilege committee? 

Hon NORMAN MOORE:  If the Leader of the House would let me finish.  It was significantly worse than the 
recommendations about a breach of privilege by revealing information.  I do not know whether Mr Bowler told 
lies; I would not have a clue.  Nobody found that he did, so I assume that he did not.  However, he gave a report 
to his friends, who then benefited significantly financially as a result.  Mr Bowler got a six-month holiday, which 
I think was probably appropriate.  However, the leader told us tonight that Mr Burke and Mr Grill stood to make 
a whole lot of money.  They did not make a whole lot of money because the whole thing did not eventuate, but 
Mr Bowler’s friends did make a whole lot of money.  This issue is about what might have been but never 
happened.  If we come to the conclusion that members of Parliament and members of committees who talk to 
other people about having inquiries or any of these issues should be expelled from Parliament, there would be 
nobody left.  I also make the point that if everybody in Parliament who has told an untruth at some time or other 
were expelled, I suspect that there would not be a lot of people left either.  That is the nature of the political 
game, regrettably. 

I strongly oppose paragraphs (1) and (2).  I have looked at paragraph (3) and I have some concerns about it, but I 
will discuss those concerns when we deal with the recommendations separately.  I do not have too much of a 
problem with paragraph (4).  I think Hon Giz Watson raised that issue with me the other day.  I think it is 
appropriate that an apology for giving false evidence should not have to be given before a member is found 
guilty of giving false evidence.  Indeed, if members were asked to stand and apologise for giving false evidence 
when they did not believe they had and then told the Council to get lost and that they would not do it, they would 
be in contempt of the house and that could continue to create significant difficulties for them.  Even though the 
committee has said that the court cannot note the findings, my concern is that if members believe they did not 
give false evidence, they would not do what the house requires them to do and would therefore be in further 
contempt, and that would be an unfortunate state of affairs. 

Hon Kim Chance:  It would certainly compromise their defence if they had. 

Hon NORMAN MOORE:  I would have thought so too. 

We will have a little look at paragraph (5).  I note that the government has changed the direction that it wants us 
to take because it has determined that there are some problems with the recommendations of the committee 
about the Parliamentary Privileges Act.  I do not have a problem with the Director of Public Prosecutions making 
the decision whether to prosecute.  Paragraph (6) relates to the provision of evidence to the Director of Public 
Prosecutions.  I look forward with some interest to the Leader of the House explaining to me why other agencies 
need to be informed of this information.  Unless I can get a satisfactory explanation, I intend to move an 
amendment to that paragraph along the lines of the recommendation in the committee’s report, which seeks to 
maintain the secrecy of evidence given to the committee except in exceptional circumstances when it is required 
by, in this case, the DPP to consider prosecution.  I want to know more about observations 1 and 2 of the 
committee, which are referred to in paragraph (7), because I am not quite sure that that has anything to do with 
the recommendations and findings of this report.  If the Leader of the House wants to send Mr Burke and Mr 
Grill and all these other people off to other agencies for prosecution or investigation, I would need to be 
convinced that that should happen.  I look forward to hearing further comment on paragraph (8).  I do not have 
too many problems with this paragraph; that is, that the Standing Committee on Procedure and Privileges 
consider the matters raised by Hon Shelley Archer in the house. 

What could have been a very sensible, mature debate in this chamber will, regrettably, be a political exercise.  
Political decisions will be made when, in fact, the decisions that should be made should be made by members 
making proper decisions about the serious issues that have been raised in this report.  I am disappointed that the 
government, the Greens (WA) and the opposition could not come to some agreement on how we might proceed 
with this matter, because there was some discussion about whether consensus could be reached.  I was simply 
told this afternoon that the government would proceed down the path of expulsion.  As I said before, that has 
introduced a very serious political element that should be absent from this debate. 

Hon GEORGE CASH:  I want to check with you, Mr Deputy Chairman, that the procedure is right.  It seems 
that every member is to be restricted to 10 minutes, which is not the way I understood we were going to do 
business.  I thought that there would be a general overview of the amendment to the motion and then we would 
address the various paragraphs individually.  If that is not the case, we might as well go back into the house as a 
whole so that members first get an opportunity to address the issues. 
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The DEPUTY CHAIRMAN (Hon Ken Travers):  As Hon George Cash knows, we are in Committee of the 
Whole House.  Therefore, under the standing orders, apart from the two leaders, the Leader of the National Party 
or the mover of the motion being given unlimited time, each member is restricted to 10 minutes.  However, it is 
certainly my intention, as the Chair, when a member is clearly in the middle of his flow in the debate, to give that 
member the call, and I encourage members to allow another member who is on his or her feet, if it is clear that 
he or she has not finished his or her argument, to not seek the call and allow the member who is on his or her feet 
to continue to make his or her remarks.  As members know, I can continue to give the same member the call over 
and again.  However, at the same time, I urge members to not abuse that option, if it is given by the Chair.  
Obviously, I have no option other than to restrict contributions to 10 minutes, but if members have not concluded 
their remarks, I certainly intend to give the call to the same member again. 
Hon GEORGE CASH:  I make it very clear now that I will not have finished my comments in the first 
10 minutes or even in the second 10 minutes.  I will take as long as I require, and I trust that other members will 
afford me that opportunity.  Otherwise, I would see this as an attempt to prevent members discussing what I 
believe is a very important amendment to the motion. 
The first thing I say is that if members look at Westminster Parliaments around the world, they will see that 
much research has been done on the question of expulsion.  One of the things that has been made clear is that 
expulsion is a power of last resort.  The research that I have done indicates that expulsion is not to be used as a 
partisan political tool, and yet it is clear that this amendment to the motion is a partisan proposition.  It has no 
notion of justice or fairness, and it has no consideration for the question of proportionality or reasonableness.  
This particular expulsion motion - at the moment I am relating my comments to paragraph (1), which deals with 
Hon Shelley Archer - is designed not to dispense justice, but to rid the Labor Party of a member who has 
indicated - that is, signalled - that she is going to consider future legislation on an individual basis and she may 
not toe the party line.  This is a member who has said that she intends to consider legislation on its merits, and 
she will vote according to her conscience.  I say that this amendment to the motion is an abuse of the 
parliamentary process by attempting to expel a member of Parliament who is not prepared to toe the party line.  
It was because of these sorts of considerations that some years ago the Australian Parliament amended the 
Parliamentary Privileges Act 1987 to expressly remove the power of the federal Parliament to expel a member.  I 
have with me a copy of the particular section.  It is section 8 of the Parliamentary Privileges Act 1987, under the 
heading “Houses not to expel members”, and it states - 

A House does not have power to expel a member from membership of a House. 
When that matter was under consideration, the select committee reports of the federal Parliament show clearly 
why the federal Parliament believed that other options were available for dealing with a member who had 
transgressed. 
I further suggest that the Western Australian government is in political denial of its own misplaced actions, 
because last week it used up much of the time of that other place trying to focus the community of Western 
Australia on one person: Mr Brian Burke.  As a consequence, it seems to me that the Labor Party may have in 
fact lost two seats in the federal election because of the focus that it concentrated on Brian Burke.  It also seems 
to me that in fact it was this WA government that decided that its Australian Labor Party members could in fact 
associate with Brian Burke; that the ban imposed by Geoff Gallop was to cease or be cancelled and that members 
could then associate with Mr Brian Burke - or perhaps the government is hoist with its own petard.  It embarked 
on a political strategy last week that it thought was going to help it in the federal election, but I think the result in 
Western Australia shows that it failed badly. 
I mentioned earlier that the Australian government expressly legislated to remove any power that its houses had 
to expel a member.  I assume that our select committee, the report of which we are making comment on, 
considered the folly of houses expelling their own members, when at page 41 it stated, in part - 

the Committee rejected expulsion, as that is a penalty that should be reserved for only the most serious 
contempt by Members; 

Earlier, the Leader of the House mentioned in his comments the case of Armstrong v Budd (1969) 71 SR (NSW) 
386.  What he said, in part, was that the case of Armstrong v Budd was authority for a house to expel a member.  
It may be authority for a house to expel a member, but in fact it is also authority for a number of other issues.  
No-one I know contests the common law right of this Parliament to expel a member.  However, in doing that, a 
question arises, and that is the question of proportionality and reasonableness.  It seems to me, 28 years after the 
decision in Armstrong v Budd, that the question of reasonableness is more recognised and apparent today than it 
was 28 years ago; that is to say, that anyone who is expelled from this Parliament has the right to go to the High 
Court and contest the actions of the Parliament.  I raise that because it seems to me that some members believe 
that the words “parliamentary privilege” mean that the Parliament can do anything and not be challenged in 
court.  Let me say that that notion is totally wrong.  Therefore, hiding behind parliamentary privilege as such is 
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not a sufficient reason to expel a member of Parliament.  I will take the committee to what was said, in part, in 
Armstrong v Budd.  I refer to a paper that was presented to the Australasian Study of Parliament Group in 2000, 
titled “The Grand Inquest of the Nation - A Notion of the Past?”  That paper was by Neil Laurie, the Deputy 
Clerk and Clerk of Committees of the Queensland Parliament - he is now the Clerk of the Queensland 
Parliament.  He made the following comments as part of a footnote when dealing with Armstrong v Budd - 

See Armstrong v. Budd, a case concerning whether the Legislative Council of NSW had the power to 
expel a member from the Council and declare his seat vacant, Wallace P stated: ... The constitutional 
scheme under which Australia has been organized and governed since 1901 is that the States have 
plenary powers subject to the stated powers of the Federal Government and subject also to certain 
residual qualifications such as those which derive from the Colonial Laws Validity Act, the Third 
Charter of Justice and the Ordinances dealing with appeals from state courts direct to the Privy 
Council.  But to speak of the New South Wales Parliament - the oldest in the Commonwealth - as a 
colonial legislature would today be an anachronism, even though it is not within the Statute of 
Westminster.   

The footnote continues - 

Nevertheless it cannot be overlooked that any power of our Legislative Council to expel a member on 
the stated ground can only derive from the fact that we were established by, and gained our common 
law from, England.  When, therefore, Lord Selbourne said that whatever in a reasonable sense is 
necessary to the existence and proper exercise of the functions of a self-governing colonial legislature 
has been impliedly granted, the critical question is to decide what is “reasonable” under present-day 
conditions and modern habits of thought to preserve the existence and proper exercise of the 
functions of the Legislative Council as it now exists.  It would be unthinkable to “peg” Lord 
Selbourne’s remarks to the conditions in New South Wales when it had just emerged from convict 
days.  Indeed when Kielley v Carson was decided convicts were still being sent to western portions of 
Australia and had only ceased to be sent out to New South Wales one year earlier.  This is not to say 
that the implied power as enunciated by the Privy Council can be enlarged by the passage of time, but 
the word “reasonable” in this context must have an ambulatory meaning to enable it to have sense 
and sensibility when applied to the conditions obtaining in 1969. 

For the sake of clarification, I indicate that this was a 1969 case.  That was said 28 years ago.  I raise the concept 
of proportionality in respect of a penalty and the question of reasonable necessity because most courts will say 
that unless it was reasonably necessary to protect the interests of the house - that is, to prevent the house from 
crumbling - it is not necessary to take the step of expelling a member.  As has already been pointed out by the 
Leader of the Opposition, a number of other sanctions are available to the house should it so desire.  I just raised 
the question of Armstrong v Budd because it seemed to me that the Leader of the House was prepared to use the 
case as authority to expel a member but was not prepared to provide the house with some additional detail that 
very much concentrated on the reasonableness and the proportionality of a particular matter.   

I was also interested in another article from the New South Wales Parliamentary Library’s research service 
headed “Expulsion of Members of the NSW Parliament” by Gareth Griffith, briefing paper 17/2003.  At page 19 
of that document, the author, under the heading “Issues and arguments - the danger of abuse by partisan politics, 
leave it to the electors and other matters”, raises a number of issues, which I touched on.  The first point he 
makes is - 

•  The High Court may decide that the expulsion power is not reasonably necessary under modern 
conditions of representative democracy.  In doing so, it may point to the fact that the 
Commonwealth Parliament has expressly abolished the power.   

I have also raised that issue.  The second point that he makes is - 

•  Federally, in 1984 the Joint Select Committee on Parliamentary Privilege recommended the 
abolition of the power of expulsion.  That recommendation was informed by the ‘Mahon precedent’ 
from 1920, the only instance of expulsion federally, and based on three considerations: first, ‘the 
general and worrying potential for abuse’ by a partisan vote; secondly, the specific constitutional 
provisions in Australia which amount to ‘something approaching a statutory code of 
disqualification’; and, thirdly, ‘on the basic consideration that it is for the electors, not Members, to 
decide on the composition of Parliament’.  The Joint Committee argued that ‘the Houses still retain 
the wide powers to discipline Members.  Members guilty of a breach of privilege or other contempt 
may be committed, or fined . . .  These sanctions seem drastic enough.  They may also be 
suspended or censured by their House’. 
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They are the first two points that are made in this particular section of the article.  The third point states - 

•  The concern that the expulsion power is open to abuse by the forces of partisan politics is 
longstanding.  As long ago 1866, in the 2nd edition of his Elements of the Law and Practice of the 
Legislative Assemblies in the USA, LS Cushing commented that the expulsion power: 

is in its very nature discretionary, that is, it is impossible to specify beforehand all the causes for 
which a member ought to be expelled; and, therefore, in the exercise of this power, in each 
particular case, a legislative body should be governed by the strictest justice; for if the violence of 
party should be let loose upon an obnoxious member, and a representative of the people discharged 
of the trust conferred upon him by his constituents, without good cause, a power of control would 
thus be assumed by the representative body over the constituent, wholly inconsistent with the 
freedom of election.   

•  The danger of abuse was raised following the decision in the Armstrong case. 

I mentioned Armstrong v Budd earlier - 

A comment in The Australian Law Journal from June 1969 was concerned about the width of the 
power, saying it would be ‘unrealistic to expect that the courts will always be able to check’ its political 
abuse and adding, ‘It would be equally unrealistic to pretend that there is no danger of abuse’.  The 
comment ended on this cautionary note: 

There is a very heavy responsibility on the Speaker and members, backed by whatever weight public 
opinion and the press may have, to ensure that such powers as the Armstrong case endorsed are 
exercised only where the individual’s conduct clearly and seriously threatens the very functioning of the 
institution itself. 

That is the test.  Does the conduct seriously threaten the very functioning of the institution itself?  

I want to move on because I said I would make some general comments.  In the time that I have had to read the 
report, from the limited transcripts of the evidence that is provided in the report, it would appear to me that we as 
a Parliament have failed our members and our staff by not putting into place an adequate training skills program 
to provide information and training on the intricacies of the processes of parliamentary committees.  This lack of 
training may have led some members into error in the understanding of the standing orders applicable to 
parliamentary committees.  I think it is important to raise the issue of the obligation on the Parliament itself to 
provide adequate training to equip our elected members and our parliamentary staff with the necessary skills so 
that they have the capacity to sit as competent members of parliamentary committees or to act as competent 
advisers to parliamentary committees.  I argue that we as a collective body have failed to ensure that our 
members and staff have been or are adequately trained to carry out their respective parliamentary committee 
roles.  I would also argue that at the moment such training is almost non-existent.  That may be a contributing 
factor to members inadvertently divulging information they had been made aware of through their participation 
in parliamentary committees. 

It seems to me that the lack of adequate specialised training may have put many members into a position in 
which they are unable to properly distinguish between the administrative, procedural and deliberative processes 
of a parliamentary committee.  This applies in particular to first-term members, but also applies across the board 
and includes long-serving members who, through failure to address the training issue, have been expected to 
acquire and accumulate their understanding of relevant committee processes by chance or on the run through 
participation as members of a parliamentary committee.  I believe that this training can have the effect of a 
member not understanding that a parliamentary committee can, during the course of an ordinary meeting, 
technically move in and out of each of the processes on a number of occasions without any discernible change in 
the committee’s proceedings; that is to say, no-one on the committee signifies to members that the committee 
has moved from an administrative or procedural process to a deliberative process.  The only time I can recall 
having been advised, as a member of parliamentary committee, that the committee was moving to a separate and 
distinct process was when the committee formally began its deliberations on a draft report.  I argue that this lack 
of training creates the potential to put members and staff into a position in which, should they be bold enough to 
speculate on the likely outcome of an inquiry, they could be construed as having an improper intent to disclose 
restricted information.  I hasten to add that mere speculation on the likely outcome of a parliamentary committee 
is just that, mere speculation, and mere speculation cannot be construed as the deliberations of a parliamentary 
committee.   

This is interesting, because all members were elected to this place for a first time at some time.  The notion that 
immediately upon being elected, a member of Parliament suddenly transforms into a competent committee 
member, properly skilled and versed in the processes of a parliamentary committee, irrespective of his or her 
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individual background, is both fanciful and dangerous to the Parliament, the member and the community in 
whose interest and on whose behalf the member is required to act.  There appears to be an assumption that 
irrespective of background, a newly elected member of Parliament has the skills and capacity to consider the 
substance and merits of evidence based upon his elected position, and not upon his capacity or competence to 
make decisions that will be protected by parliamentary privilege.  Such decisions, whether they relate to 
administrative, procedural or deliberative processes of parliamentary committees, could have the effect of doing 
irreparable damage to what could later prove to be an innocent party or a confused witness.   

I know that the select committee states that there is training for members.  However, in reality, this so-called 
training is hopelessly inadequate.  This fact is reflected in the broad range of definitions of the meaning of the 
word “deliberations” as it applies to standing committees and select committees of the Legislative Council.  This 
failure to address the important area of skills training is not new to Parliament.  Members may wish to read the 
report I tabled in June 2005, in which I recommended appropriate training for all members.  I further suggest that 
if the issues raised in the current select committee’s report proceed to court, a member of this house would be 
entitled to ask that all members of the Legislative Council be subpoenaed to answer questions relating to their 
understanding of the word “deliberations”.   

I raise the issue of claims - yet to be substantiated - that it was the alleged practice of some members of the 
Australian Labor Party who had been members of previous standing and select committees to provide 
information contained in draft reports to the Leader of the Opposition’s office when the ALP was in opposition, 
or to ministerial offices after coming to government, on the basis of seeking advice on confidential material.  
That is one of the reasons I believe that every member of this place will need to be subpoenaed to the Supreme 
Court to answer a number of questions.  Should any member or other person be charged with an offence 
involving the leaking of confidential committee material, clearly any claim that the same offence has in the past 
been the practice of ALP members or any other members should also be tested in court. 

The failure of Parliament to address the skills training issue is now in the spotlight because a parliamentary 
committee has for the first time relied on advanced technology in the form of telephone intercepts monitoring 
members’ conversations with other parties.  Based on the information available in the report, these intercepts 
appear to show that some members do not understand the distinctions between the administrative, procedural and 
deliberative processes of a parliamentary committee.  There appears to be a gross lack of understanding or a 
gross misunderstanding of the processes of parliamentary committees, and because of this lack of training, I 
submit that very few of the 34 members of the Legislative Council would be able to pass an exam on the 
administrative, procedural and deliberative issues associated with parliamentary committees.  It is a clearly a 
ridiculous proposition to suggest that it is adequate for a member to be given a half-day or a full day of training 
on matters relating to membership of the house, including a session on parliamentary privilege, at the 
commencement of his or her parliamentary career.  If one were to provide an apprentice mechanic with a 
workshop manual on how to assemble and disassemble a new car, could one then argue that the apprentice was 
an expert on all the issues in the manual?  To do so would be nonsensical, and the argument could not be 
sustained.   

I referred earlier to the report I tabled in July 2005 in which I raised a number of issues relating to members’ 
involvement in the house and its committees and to the demands of members for adequate professional training.  
The report was entitled “Reflections on the Legislative Council Committee System and its Operations During the 
Thirty-Sixth Parliament”.  It emanated from discussions I had with the chairs and deputy chairs of most of the 
parliamentary committees in operation at the time.  Chapter 13 was entitled “Induction and Professional 
Development for Members”.  The report states - 

If Members are to be encouraged to make a useful contribution to the House and its committees they 
need to be provided with adequate training and refreshers to serve them during their parliamentary term.  
Induction and training of Members was observed as being of particular relevance but it must not make 
unreasonable demands . . .  

This was derived from comments made by members and translated into the report.   

I argue that because of a lack of training, many members of the Legislative Council may, from time to time, have 
inadvertently transgressed the standing orders of the house as they apply to parliamentary committees.  Members 
I have spoken to appear to believe that reference to a parliamentary committee’s deliberations relate to standing 
order 332.  This concerns standing committees and states - 

(a) A committee’s deliberation is based on a report drafted under its direction;  
(b) A draft report may be reconsidered in whole or in part at any stage of deliberation.  
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That is what I am told by members that they understand to be the deliberative stage of a parliamentary 
committee.  I should add that the standing orders of the Legislative Council do not separately define the meaning 
of deliberations.  

It appears that the Select Committee of Privilege takes another view on the definition or process of deliberations.  
I ask members to look at paragraph 1.42 on pages 11 and 12 of the select committee report, which refers to the 
findings of the Select Committee of Privilege report tabled in October 1997, and further refers to the Report of 
Select Committee to Review the Legislative Council Standing Committee System tabled in August 1997.  The 
Select Committee of Privilege report tabled in October 1997 dealt with an alleged leaking of a draft report of the 
Standing Committee on Public Administration by a person who claimed to have worked for one of the members 
of this Legislative Council.  It was claimed to have been leaked to a professor employed at the University of 
Western Australia.  That is that report.  The Report of Select Committee to Review the Legislative Council 
Standing Committee System was tabled in 1997.  That dealt with a review of the standing committee system, yet 
the 2007 select committee claims in paragraph 1.2 that the October 1997 Select Committee of Privilege report 
endorsed the definition of the words “a committee’s deliberations” that had been previously stated by the Select 
Committee to Review the Legislative Council Standing Committee System tabled in August 1997.  This is not an 
accurate statement.  At page 11 of the Select Committee to Review the Legislative Council Standing Committee 
System report tabled in August 1997, reference is made to the word “deliberations” in the body of the report in 
the following terms - 

Contextually, “deliberation” means any proceeding, excluding the hearing of evidence whether publicly 
or in private, that arises from, or relates to, the resolution of a question put to the committee.  
Accordingly, participation by a non-committee member is circumscribed.  

If members look further at that report on page 11, they will see that the recommendations agreed to by this house 
did not refer to the word “deliberations” and did not agree to or endorse such an unrealistically wide proposition.  
The 2007 select committee is in error to suggest that the definition of the word “deliberations” is as wide as it 
contends.  It is patently obvious from a reading of the standing orders that the scope of the word “deliberations” 
was never intended to be in the terms claimed by the 2007 select committee.  It should be noted that standing 
order 326 distinguishes between “proceedings” and “deliberations”.  It reads  - 

Any Member of the Council may participate in a committee’s proceedings, and by leave of a 
committee, its deliberations, but may not vote.  Leave can be given only for a specific inquiry, but a 
Member may be given leave in relation to more than one inquiry whether or not those inquiries are 
contemporaneous with one another.  

It is obvious that that standing order clearly distinguishes between committee proceedings and committee 
deliberations.  Standing order 332 clearly states - 

(a) A committee’s deliberation is based on a report drafted under its direction; 

(b) A draft report may be reconsidered in whole or in part at any stage of deliberation.  

Standing order 339, which deals with subcommittees and the appointment and procedures states at 
paragraph (c) -  

A subcommittee may conduct proceedings and deliberations jointly with a subcommittee of another 
committee where the subject matter of an inquiry relates to the terms of reference of each committee;  

I am indicating that, again, there is a distinction between the words “conduct”, “proceedings” and 
“deliberations”.  There are numerous references to the word “proceedings” in standing orders.  The meaning and 
scope of the word appears to be, and is intended to be, broad.  Standing order 361 states that the evidence taken 
by a select committee is not to be disclosed.  I note that this standing order specifically refers to the “evidence” 
taken by a select committee and does not refer to the administrative or procedural processes relating to a select 
committee.  There is no definition of the meaning of the word “evidence” as it applies to a select committee.  
However, I note that Legislative Council standing order 322 provides a definition of evidence as it applies to a 
standing committee.  Standing order 323(1) and (2) relates to standing committees and provides that evidence 
may not be disclosed or published, whereas standing order 323(4) provides that private session evidence not be 
disclosed or published.  

It is reasonable to assume that there is some confusion among members about the real meaning of those standing 
orders.  It seems to me that, unless members are properly trained to be both aware of and conversant with the 
standing orders, in particular the different standing orders that apply to standing committees and select 
committees, they could easily fall into error in their understanding of the rules that apply and the specific and 
intended meanings of various words.  I submit that in respect of the evidence attributed to Hon Anthony Fels, 
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there was never a meeting of the minds between the member and the prosecutor on their respective 
understanding of the word “deliberations”.  It seems to me that to succeed in a criminal conviction, there is a 
need for both the mens rea and the actus reas to coincide, and this is not apparent on the evidence contained in 
the report.  

I now move to the question of the use of counsel, in particular standing order 357.  Members will be aware - if 
they read the standing orders - that standing order 357 deals with the examination of witnesses.  It appears to me, 
on a close reading of the words of the standing order, that the house requires the chairman of a select committee 
to ensure a witness is examined in a manner set out in the standing orders.  I am at a loss to understand how a 
person not being a member of the committee could validly examine a witness and not breach the standing orders.  
I am at a loss to understand the memorandum of advice of the then Clerk of the Legislative Council dated 
6 September 2007, because it seems to me that the standing orders, in particular standing order 357, provide a 
clear and unambiguous statement on the Parliament’s intention, and the standing order itself is capable of being 
observed using the ordinary meaning of the words, without producing a manifest absurdity.  It is clear that the 
committee was never empowered to redefine the standing orders to suit its own convenience.  The committee at 
all times had the capacity to approach the house to seek an amendment to standing orders if it formed the view 
that standing orders were not clear in their express intent.  It appears to me that the words of standing order 357 
are a clear statement of the intent of the house.  It is not sufficient justification to argue that, because the standing 
orders are silent on the use of counsel to examine witnesses, there is no prohibition for the reading down of the 
clear intent of standing orders on the basis of convenience.  The select committee’s claim that it was attempting 
to provide a more even playing field, given that a witness may have sought the advice of legal counsel, is not 
sustainable.  Quite clearly, the representation by counsel to give advice to a witness was, and is, contemplated in 
the standing orders.  I argue that nothing in standing order 357 indicates that the house intended any deviation 
from the clear words or that the exercise of the unambiguous intent should not be subject to the constraints 
imposed by the ordinary law on the exercise of express powers.  It is clear that in the construction of statutes and 
standing orders courts of law will not read down a statute or standing order if the words of the statute or standing 
order are clear in their intent and their execution does not create a manifest absurdity.  I remind members that 
committees are required to act in good faith and within the law.  When the actions of a committee exceed its 
express or implied authority, those actions will be subject to review by the courts.  I submit that on the evidence 
presented to members in the report, the committee has exceeded its powers and the proceedings of the committee 
are tainted as a consequence.  

On the question of bias, I make the following comments.  I expect that most members would know that 
parliamentary privilege does not create an exception to the rule of law.  Any claim or exercise of parliamentary 
privilege, if challenged, must be shown to be within the scope of its constitutional authority.  The rule of law 
provides individuals with legal rights, and these rights include the modern notion of human rights.  They cannot 
be swept away by the tide of partisan political convenience.  The observance of natural justice requires that the 
decision maker does not hold, nor is perceived to hold, a vested interest in the outcome of the process.  On the 
question of bias, there is a distinction between an allegation of actual bias and an allegation of the reasonable 
apprehension of bias, and each has different characteristics.  Actual bias occurs when a person sitting in 
judgement demonstrates bias against somebody or is prejudiced, having prejudged an event or the evidence of a 
witness.  Actual bias involves the finding of impropriety and potential misconduct.  A reasonable perception of 
bias does not involve impropriety or misconduct; it involves only a finding or apprehension that a reasonable 
person may gain from the conduct of proceedings involving a witness or accused person, an impression that a 
person sitting in judgement may have been biased, not that he or she was.  To prevent any apprehension of bias, 
it is reasonable to state that a person sitting in judgement of another should disqualify himself or herself from 
hearing or continuing to hear a matter, if the parties or the public entertain a reasonable apprehension that he or 
she might not bring an impartial or unprejudiced mind to the resolution of issues.   

I said earlier that the observance of natural justice requires that the decision maker does not hold, nor is 
perceived to hold, a vested interest in the outcome of the process.  I indicate that the Select Committee of 
Privilege goes to great lengths on one hand in setting out that it is not bound by the rules of natural justice, but 
then makes it clear in its report that, notwithstanding the fact that it is not so bound, it adopted standing 
order 330, which is the standing order applicable to standing committees and which requires that the elements of 
natural justice be observed.  Having stated its intention to afford witnesses natural justice, the select committee 
then failed in its intention by not addressing the rule against bias.  I note that in paragraph 19.51 on page 409 of 
the report of the Select Committee of Privilege on a Matter Arising in the Standing Committee on Estimates and 
Financial Operations, in discussing the question of bias the committee states - 

The Committee notes that the membership of the Committee was determined by the Legislative Council 
in full knowledge of all facts on the public record. 
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From this statement it would seem that the select committee was attempting to convince itself and a prospective 
reader that if there was a perception of bias associated with a member of the committee, it was the Legislative 
Council that was in error in making the original appointment.  I would argue that this proposition fails to 
recognise that at the time the Legislative Council appointed the members of the committee, it had no knowledge 
of the witnesses who were to be called to give evidence, and the obligation rested with the select committee to 
report back to the Legislative Council if a member of the committee found him or herself in a situation that could 
reasonably raise the apprehension of bias.   

I further argue that in dealing with the elements that comprise the rule of law, we cannot just cherry-pick those 
elements of the rules relating to natural justice that from time to time suit our convenience or political purpose.  
The rule of law, as we know it in Australia, comes as a package deal.  If we claim to support the rule of law or 
the rules relating to natural justice, we are bound by each of the elements.  It is not sufficient to claim to support 
the rules and then proceed to ignore them in practice.  I am sure that members will recognise that when we arrive 
at a position whereby we do not make decisions impartially according to law, but instead make decisions based 
on convenience, we will be bound to make inconsistent and unpredictable decisions and encourage a continuing 
regime based on a biased and unpredictable set of outcomes.  The recognition and proper observance of the rule 
of law is essential if the community is to have confidence in its Parliament.  I suggest that the select committee’s 
failure to rectify the apprehension of bias created a situation contrary to the intention of the select committee; 
that is, the intention to afford natural justice.  This did not occur.  I submit that the committee has failed to 
adequately address the issue of bias and as such the proceedings of the committee are tainted by this error. 

Those were the general comments that I wanted to make.  I finish by saying that just because people say they are 
acting within the law, it does not mean that they are acting within the law.  The institution that will determine 
whether someone acted within the law is not this Parliament at all; it happens to be a court of law.  Therefore, the 
notion that the Parliament can do anything because it is the Parliament, and the argument made by some that it 
is, allegedly, the supreme lawmaking body of the state is not sufficient to, in fact, transgress the constitutional 
authority of the house and, indeed, of the committees.  The government cannot go outside the law just because it 
suits its political convenience.  

Point of Order 

Hon ADELE FARINA:  Taking my lead from the Leader of the Opposition, I note that the member read his 
speech.  Could he please advise the Committee of the Whole House whether he wrote his speech or whether 
someone else wrote it for him; and, if so, whom? 

Hon GEORGE CASH:  The answer is that yes, I wrote my speech.  I would have thought that was obvious 
from the spelling errors and the handwritten part I am holding up.  I also quoted - 

Hon Adele Farina:  You didn’t read the spelling errors. 

Hon GEORGE CASH:  I read it because I was quoting from particular authorities and equally - 

The DEPUTY CHAIRMAN (Hon Ken Travers):  Order, members!  I call Hon George Cash to order.  This is 
a point of order; it is not a matter for debate.  I do not think there is a point of order.  The member can ask 
Hon George Cash whether he was quoting from something, but there is no point of order.  If Hon Adele Farina 
had a problem because she thought the member was reading his speech, she should have taken that point of order 
during the debate.  There is no point of order and I ask Hon George Cash whether he wishes to make any other 
points. 
Hon GEORGE CASH:  I wish to point to the fact that I wrote this speech myself. 

The DEPUTY CHAIRMAN:  That point was made. 

Hon GEORGE CASH:  In due course, if that matter is raised in the Supreme Court, I know that I will be able to 
show that is the case.  I trust that other members will be able to do the same. 

Several members interjected. 

The DEPUTY CHAIRMAN:  Order!   

Amendment to Motion Resumed 

Hon GIZ WATSON:  I just want to make a few comments on this amendment to the motion.  First of all, I want 
to acknowledge the work of the Select Committee of Privilege on a Matter Arising in the Standing Committee on 
Estimates and Financial Operations.  I would not like to have been given the task myself, so I thank the 
committee members for the work they did.  In following members’ contributions so far, I noted they raised the 
question of disclosure and the disclosure of deliberations, and the committee’s views on that.  I noted with 
interest the comments of Hon George Cash on the clarity about deliberations.  It is a matter that I have 
considered over the months and certainly since the tabling of the report of the select committee.  I note the 
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acknowledgement that is clearly expressed in the executive summary of the select committee report that a low 
threshold has been set regarding all the disclosures of the proceedings of the Standing Committee on Estimates 
and Financial Operations that have been judged to have been a breach of privilege and therefore a contempt of 
Parliament.  On behalf of the Greens (WA), I have come to the conclusion that the select committee acted on its 
best judgement of what the rules were when making that assessment.  I note that the report also says the penalty 
imposed is to be the appropriate means for the house to indicate how seriously it takes these breaches to be.  That 
is the way that the committee has chosen to express a differentiation between the seriousness of the matters on 
which it has made findings and recommendations. 

I note that the committee also formed the view that was based on the past practices of the Standing Committee 
on Procedure and Privileges of the Legislative Council and the committee had no flexibility to apply a much 
higher threshold of substantial interference of preferring the test of “must have interfered” or “have been likely 
to interfere” with the functions of the Parliament or the parliamentary committee.  That is a very critical matter.  
Certainly from all the readings that I have done when looking into this matter, I understand that it is very unusual 
to set the threshold that low.  For example, the Senate sets that threshold at “substantial interference”.  Other 
parliamentary committees would have had the discretion to decide for themselves whether there was likely to be 
“substantial interference” prior to referring an inquiry to the house.  That is another interesting question that 
hopefully might be addressed if and when some of these matters are referred to be dealt with by the Standing 
Committee on Procedure and Privileges.  Therefore, I am mindful of respecting the findings and 
recommendations of the select committee.  I noted some of the interesting matters which were raised in the 
contributions of the previous two members and which I had not contemplated.  I respect those opinions. 

I want to make a general indication to the Committee of the Whole House of how we will respond to the Leader 
of the House’s amendment to the motion and to indicate a number of things.  Initially, I will indicate our 
response to the matters in paragraphs (1) and (2) of the Leader of the House’s amendment to the motion that deal 
with the question of expulsion.  We have already publicly indicated, and I reiterate it now, that we do not support 
the motion for expulsion.  Perhaps the Deputy Chairman might confirm for me whether I should speak now to 
that specific motion or whether there will be an opportunity to do that later, and whether I should speak now 
about the merits of expulsion. 

The DEPUTY CHAIRMAN (Hon Ken Travers):  As I have said, if the Committee of the Whole House agrees 
to the motion that the words to be deleted be deleted, there will be another opportunity to speak to that part of the 
amendment to the motion.  Obviously there will be a vote on that issue.  However, if the chamber does not agree 
to the proposition that the words to be deleted be deleted, all the motions in the amendment moved by the Leader 
of the House will lapse, and we will go back to dealing with the motion moved by Hon Murray Criddle. 

Hon GIZ WATSON:  I thank the Deputy Chairman for his guidance.  Therefore, I will make some preliminary 
comments on the matter of expulsion.  We intend to oppose the proposed expulsion motion on the following 
grounds: firstly, regardless of the merits or otherwise of expulsion in the present case, expulsion would set a 
precedent that could be misused for partisan purposes in the future.  It is interesting to acknowledge that this 
proposed motion for expulsion might, on the face of it, seem to be even-handed because on the one hand it 
proposes to expel a member from the government and a member from the opposition.  However, if that 
precedent is set, there is nothing to say that in the future it could not be used in a much more targeted and 
specific way.  We must be very mindful of setting that precedent.  Once that precedent is set, this very severe 
measure could be used.  I argue that it could be used in a much more political way in the future.  Secondly, the 
Constitution Acts Amendment Act 1889 already sets out circumstances in which a member should be 
disqualified for membership of Parliament; namely, conviction of an offence that carries a penalty of five years 
or more imprisonment.  Those circumstances are not yet present, although they may be in the future if 
prosecutions are successfully brought against the members for giving false evidence to the parliamentary 
committee.  Thirdly, it is for the voters and not the members of Parliament to decide the composition of the 
Parliament.  We note that at the commonwealth level the power to expel members has been abolished for similar 
reasons to those that I have just outlined. 

They are the broad reasons why we do not accept the proposition of expulsion.  As much as I have heard, and 
believe me, I have heard a lot in the past few days, that there is a degree of sentiment certainly in the public - 
although perhaps members of the public have not taken the opportunity of reading the whole report, and perhaps 
it is a lot to expect members of the public to read the whole report - pressure has been put on us to support the 
expulsion motion.  However, we believe that the principles we are considering prevent us from giving in to those 
pressures.  However, I foreshadow that when we deal with the first two points that the Leader of the House has 
raised in his amendment, we will seek to amend those two paragraphs to allow members to be suspended.  I 
foreshadow that that our amendment would remove from the amendment to the motion the words “be expelled 
from Parliament” and insert instead “be suspended instead until the Director of Public Prosecutions has 
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determined whether to commence a prosecution under section 57 of the Criminal Code, and if he does so 
determine, then until a verdict is entered”. 

Hon Simon O’Brien:  That could take years. 

Hon GIZ WATSON:  I will talk some more about that when we actually get to amending the amendment if we 
get to that stage. 

Another matter that I foreshadow that this report very much deals with but which to a large extent the select 
committee was constrained by its term of reference to make a recommendation on, is the issue of the activities of 
the lobbyists themselves.  This is a matter that I have previously spoken about on behalf of the Greens.  I 
foreshadow that I will move a motion either tomorrow or in the next few days to establish a joint committee of 
both houses of this Parliament to look at introducing legislation that addresses the question of lobbyists.  For 
example, the current code of conduct that the government has introduced regarding the activity of lobbyists 
applies only to dealing with ministers and not to dealing with other members of Parliament.  The code of conduct 
also does not provide a penalty if a lobbyist, as it would appear occurred in this case, gave false information to 
other parties; for example, Hon Shelley Archer or Hon Anthony Fels.  The Greens believe that there should be a 
penalty if a lobbyist does not clearly indicate that he is representing a party and being paid for that.  Those are 
the sorts of issues that the Greens suggest that a joint committee should look at.  It is time for a review of the 
government’s code of conduct regarding lobbyists, as it is about 12 months since it was introduced, and a joint 
committee could deal with that.  I foreshadow that although this report made many recommendations that we are 
happy to support, it does not deal with the insidious work of lobbyists who are standing to profit and who are 
acting improperly as well as, if not duplicitously, at least to conspire.  I realise that the Leader of the House’s 
amendment contains some propositions that will deal with that issue, but I think there must be stronger 
legislation to rein in lobbyists in this state. 

It is also really important that all members have in mind the end goal of this debate, which is not only a fair and 
just process for dealing with these recommendations, particularly recommendations that deal with individual 
members, but also that Parliament maintains the respect of the community and is able to continue to work in the 
public interest.  Some of the issues touched on in the report go to the very heart of the trust and relationships that 
must be built and maintained by committees.  We must be mindful that we do not make the processes of 
committee work so restrictive and secretive that it impedes the work that can be done.  That matter might 
ultimately be looked at by the Standing Committee on Procedure and Privileges. 

The final matter I will touch on in my more general comments is that I have some concern about members 
named within this select committee report - who include me - voting on recommendations that impact on them.  I 
indicate to the chamber that when recommendation 18 is voted on, which relates to me, I will not be participating 
in the vote.  I will absent myself from the chamber because I believe that is the appropriate thing to do.  I 
indicate ahead of time that I will do that.  I also want to seek a ruling on whether there is any impediment to 
members voting on matters that pertain to their parliamentary future.  

The DEPUTY CHAIRMAN:  The member has invited me to make a ruling about whether or not a member that 
has a personal - 

Hon GIZ WATSON:  I seek a ruling on whether there is a conflict of interest if members participate in a vote 
on a recommendation about themselves. 

The DEPUTY CHAIRMAN:  I want to take a few seconds to consider that before I give a ruling.   

Ruling by Deputy Chairman 

The DEPUTY CHAIRMAN (Hon Ken Travers):  Members, I have been requested by Hon Giz Watson to 
provide a ruling on whether a member is entitled to vote on a question that involves a personal interest.   

There is no rule or standing order of the house dealing with such a proposition.  I note that Erskine May’s 
Parliamentary Practice addresses the issue of personal interest, other than pecuniary interests, by stating - 

Disallowance of a vote on the score of personal interest is restricted to cases of pecuniary interest and 
has not been extended to those occasions when the dictates of self-respect and of respect due to the 
House might demand that a Member should refrain from taking part in a division.   

It is clear that there is no rule that requires members to absent themselves; it is for members to make that 
decision if they wish to.  I also refer members to the third edition of Parliamentary Practice in New Zealand by 
David McGee, which states under “Personal Interests” - 

Apart from pecuniary interests, the House has no formal rules requiring members to declare interests of 
a personal and non-pecuniary or non-financial nature that may be relevant to their participation in 
business before the House.  However, it is likely to be in members’ own political interests to make clear 
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any personal interests that they have on matters under consideration by the House or a select committee 
(such as a relationship with someone else who may be affected by the outcome of the business under 
consideration), and to consider abstaining from participating in consideration of the matter if to do so 
may suggest impropriety on their part. 

I make it very clear that my ruling is that there is no requirement for members to absent themselves; it would be 
purely a decision for a member to take if he chose to. 

Amendment to Motion Resumed 

Hon GIZ WATSON:  I thank the Deputy Chairman for that ruling.  I still indicate that I will not participate in 
the vote on recommendation 18.  I draw an analogy with a workplace dispute, in which a person can put his or 
her case, but in which it is not appropriate for that person to participate in making the actual decision or 
judgement.  With those comments, the Greens support the motion to delete the words. 

Hon JON FORD:  I draw to the chamber’s attention an incident that happened in this place some time ago.  A 
lot has been said in this debate about following the rules of the law, natural justice and politicising the debate and 
the report.  When I first came to this chamber, the then Clerk brought to my attention an incident of the Council 
so that he could demonstrate its powers.  The example was about expulsion.  The example he drew to my 
attention was when the chamber used the threat of expulsion, or the loss of a seat, to force the Attorney General 
of the day to present certain papers.  This occurred on Wednesday, 16 October 1991, and the motion was moved 
by Hon George Cash - 

Hon Kim Chance:  An expulsion motion!  

Hon JON FORD:  Well, yes!  He used words that are a bit more clever than “expel”.  The motion started with 
“suspension”, and then it moved to “loss of seat”.  It states -  

That this House -  

(1) notes the failure of the Attorney General as the Leader of the Government to comply by the 
close of the sitting on Tuesday, 15 October 1991, with an order of this House made on 
Tuesday, 17 September 1991, requiring him to table within three sitting days of the date of the 
order, certain documents described in that order; 

(2) adjudges the Attorney General guilty of a contempt of this House for his failure to comply 
with that order; 

(3) hereby suspends the Attorney General from the service of the House for seven days inclusive 
of the day on which this resolution is passed, provided that where within the period of 
suspension the Attorney General notifies the President that he is willing to table the documents 
in the manner provided for in the original order at the next succeeding sitting of the House, the 
period of suspension is extinguished accordingly; 

(4) orders the Attorney General, should he fail to table the documents under the proviso to clause 
(3), to attend at the Bar of this House on the sitting day next following the expiration of his 
suspension under clause (3), at which time should he continue to decline to table the 
documents subject to order, his seat, without further order being required, is thereupon 
declared vacant. 

That motion sought to use the threat of suspension as blackmail.  Where was the rule of law?  As the debate went 
on, the Attorney General tried to give a defence of professional privilege for not providing the documents.  It is a 
good read if members are interested.  It is in the 1992 Hansard, pages 4161 to 5544.  Hon George Cash referred 
to the powers of the house with regard to the motion and gave examples of what had been done in the House of 
Commons. 

Hon Kim Chance:  It was probably the same speech that I just made. 

Hon JON FORD:  It was nearly identical.  All the arguments that have been put to the chamber by members 
opposite about politicising the report, the rule of law and natural justice are rubbish.  We cannot believe them.  
They have brought this on themselves.  In that example, members were not debating a committee report that 
made findings of contempt; they were trying to blackmail a minister of the Crown, who I think at the time was 
the Leader of the House, into producing certain documents. 

Hon Simon O’Brien:  You’re reflecting on a decision of the house. 

Hon JON FORD:  No; I am reflecting on the debate of members of the other side of the chamber. 
Several members interjected. 

Hon JON FORD:  No; I am saying that the attempt by members - 
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Several members interjected. 

The DEPUTY CHAIRMAN (Hon Ken Travers):  Order, members!  We have conducted this debate in an 
appropriate manner so far.  I urge members to continue to restrain themselves during the debate. 

Hon JON FORD:  The point I am trying to make -  
Hon Simon O’Brien interjected. 

The DEPUTY CHAIRMAN:  Order!  I just asked members to restrain themselves and I expect them to do so. 

Hon JON FORD:  The point I am making is that the arguments put by members opposite were disingenuous.  
Members should not be put off by those arguments.  The Leader of the House was right; the debate is about the 
committee report and its findings.  On top of that, there was some argument by, I think, the Leader of the 
Opposition about members changing their minds after they have made a decision in a committee because they 
have listened to the debate in this chamber.  That is the point.  Members hear other opinions in this place and 
they talk to their colleagues, and consequently they might form a different view.  In the end, it is up to the 
chamber to decide what action it will take on the recommendations and findings in the report.  This is not a 
court.  The main point is that members opposite cannot have it both ways.  I dare say that, in time, people will 
quote comments that I have made and throw them back in my face. 

Hon Simon O’Brien:  Any minute now! 

Hon JON FORD:  Members cannot make the disingenuous argument that in moving an expulsion motion, we 
are creating a precedent, that the end of the world is nigh and that the house will be brought into disrepute when 
a similar motion has been used previously to force a member of this house to produce documents by a threat of 
expulsion.  That is the reality.  That is the truth.  It is in Hansard.  Members should look at the motion as it 
stands and consider the main issue, which is the confidence that the people of Western Australia have in this 
house.  That is the main issue. 

Hon Robyn McSweeney:  They don’t have much confidence in your lot. 

Hon JON FORD:  Members should think carefully about the debate.  People will judge us on the decision that 
we make in this place.  We must consider what the members of the general public think about this place and the 
confidence that they have in this place.  That is the decision we have to make.  The committee has conducted a 
good and thorough investigation and we will debate a decision on that matter.  The most important overriding 
factor is what the people of Western Australia expect us to do.  The amendment to the motion moved by the 
Leader of the House will ensure that the people of Western Australia have confidence in this house. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


